Question 2

Carol, a woman with young children, applied to rent an apartment owned and managed
by Landlords, Inc. Landlords, Inc. rejected her application.

Believing that Landlords, Inc. had rejected her application because she had young
children, Carol retained Abel to represent her to sue Landlords, Inc. for violation of state
anti-discrimination laws, which prohibit refusal to rent to individuals with children.

Landlords, Inc. retained Barbara to represent it in the lawsuit. Barbara notified Abel that
she represented Landlords, Inc.

Abel invited Ford, the former manager of rental properties for Landlords, Inc., to lunch.
Ford had participated in the decision on Carol’s application, but left his employment
shortly afterwards. Abel questioned Ford about Landlords, Inc.’s rental practices and
about certain conversations Ford had had with Barbara regarding the rental practices
and Carol’s application.

During a deposition by Barbara, Carol testified falsely about her sources of income.
Abel, who attended the deposition, suspected that Carol was not being truthful, but did
nothing.

After the deposition ended and Carol had left, Barbara told Abel that Landlords, Inc.
would settle the dispute for $5,000. Abel accepted the offer, signed the settlement
papers that day, and told Carol about the settlement that night. Carol was unhappy with
the amount of the settlement.

What, if any, ethical violations has Abel committed? Discuss.

Answer according to California and ABA authorities.



ANSWER A TO QUESTION 2

Any ethical violations Abel may have committed will have arisen out of his
representation of Carol. Carol's rental application was denied by Landlords, Inc.
(Landlord). Carol retained Abel as her attorney because she believed Landlords
rejected her application because she has young children, which would be a violation of

the state's anti-discrimination laws.

Abel's Lunch with Ford

Duty of Fairness

An attorney owes a duty of fairness to his opponent. In this case, Abel owes a

duty of fairness to Barbara, Landlords' attorney.

An attorney may not communicate with the opposing party or its employees
without the opposing party's attorney's consent or presence. While it may be
permissible for an attorney to communicate with low level employees, communication
with a high level employee requires the opposing party's attorney's consent. In this
case, Abel invited Ford, Landlords' former manager of rental properties, to lunch. Abel
knew Barbara was Landlords' attorney because she had notified him of her
representation. Nonetheless, Abel did not ask Barbara's permission before he invited
Ford to lunch. However, Ford had left his employment with Landlords shortly after
Carol's application had been denied, so he was no longer an employee of the opposing
party. On this other hand, he participated in the decision to deny Carol's application.
Abel would argue he did not act unethically because a former employee may speak with
whomever he or she wishes. Barbara would counter that Ford had just recently been a
high level employee and Abel should have obtained her consent before speaking with
Ford one-on-one. However, Abel likely did not commit an ethical violation because Ford

was no longer an employee of Landlord.



Attorney-Client Privilege

The attorney-client privilege is an exclusionary rule of evidence. It is held by the
client and may be invoked to prevent the attorney from disclosing information that arose
out of the client seeking professional advice from the attorney during their relationship.
A corporation is also protected by the privilege. Conversations between high level
employees and the corporation's attorney are privileged. In this case, it is again
important that Ford was no longer an employee of Landlord. By the time Barbara was
retained by Landlords, Ford had apparently already left his job at Landlords. Thus, his
conversations with Barbara would not be protected by the privilege because he was no

longer a high-level employee such as a manager.

Carol's Deposition Testimony

Duty of Confidentiality

An attorney owes a duty of confidentiality to his client. Under the ABA Model
Rules (ABA), an attorney may not disclose anything related to the representation
without the client's consent. California does not have such a rule, but the Attorney's
Oath requires a lawyer to "maintain inviolate" the secrets of his client. Abel owes a duty
of confidentiality to Carol. In response to any ethical questions about not revealing his
suspicions that Carol testified falsely at the deposition, Abel would likely claim that he

could not say anything without violating his duty of confidentiality.

Exceptions

Under the ABA, there are exceptions to the duty of confidentiality to prevent
substantial harm or death or great financial loss. California law limits the exception to
substantial harm or death. Carol's false testimony related only to her sources of income
which does not implicate substantial bodily harm or death. Likewise, even if she was

trying to recover more from Landlord by lying about her income this probably does not



rise to the level of the serious financial loss exception recognized by the ABA. Further,

these exceptions are permissive so they would not require Abel to disclose anything.

False Testimony

Under ABA, when a lawyer knows his client will give or has given false testimony
the lawyer must counsel the client not to do so, attempt to withdraw from the case, and
finally tell the judge if the attempt to draw is unsuccessful. In California, an attorney
may not tell the judge but must allow his client to testify in a narrative fashion. Further,
the attorney must counsel the client not to lie. Even though Carol's testimony was given
during a deposition and not a trial, it was still given under oath and thus Abel should
have counseled Carol not to lie (and attempted to withdraw and if he could not then
have gone to the judge if ABA controls). However, Able will argue that he only
suspected Carol was lying, he did not actually know. While Abel probably should have
done further investigation to determine if his client was being truthful, he has not acted
unethically by doing nothing because he did not know if Carol was lying.

Settlement
After the deposition Abel accepted Barbara's offer to settle with Landlords for
$5,000 by signing it that day without telling his client. Abel did not inform Carol of the

settlement until that night and Carol was unhappy with the amount.

Duty of Competence

A lawyer has a duty to competently represent his client. A lawyer must use the
knowledge, skill, thoroughness, and preparation required to do so. Included in the duty
of competence is a duty to communicate with the client.



Duty to Communicate

An attorney must keep his client up to date on the case. The attorney must give
the client enough information so that she can make intelligent decisions going forward.
In this case, Abel did not inform Carol of Landlord's offer to settle for $5,000. All
settlement offers must be related to the client. While the attorney may make strategic
decisions during the representation, whether to accept or reject a settlement offer is a
substantive decision that must be made by the client. Thus, Abel acted unethically
when he first did not tell Carol about the offer and second when he accepted it without

her consent.



ANSWER B TO QUESTION 2

Abel's Ethical Violations

Abel's Lunch with Ford

Under both the ABA and CA rules, a lawyer cannot speak to a represented
party. Abel was notified that Landlords, Inc. was represented by Barbara. A lawyer
cannot speak to the employees of a represented person or corporation in the absence
of opposing counsel. Here, Abel invited Ford, Landlord, Inc.'s former manager of rental
properties, to lunch with him. Since Ford was a former employee and no longer
employed by Landlord, it was not improper for Abel to speak with Ford to investigate the
facts of his client, Carol's, case. A lawyer owes his client a duty to diligently advocate
his client's case to completion and thoroughly investigate all facts and locate relevant
witnesses who will support his client's case. However, in diligently advocating for one's
client, the lawyer must conduct himself with integrity, honesty, fairness and good faith in
respect to the public, his adversary, the court and to the legal profession.

Here, although Abel's lunch meeting with Ford was not a violation of any ethical
duty, Abel crossed the line into unethical territory when he asked Ford about certain
conversations Ford had with Barbara regarding the rental practices and Carol's
application. Abel was aware that the information he was inquiring about was covered
by Barbara's duty of confidentiality to Landlord, Inc. and would also be privileged and
inadmissible in court or at a deposition under the evidentiary attorney-client privilege, if
that privilege was invoked by Landlord, Inc. Although Ford was currently a former
employee, at the time Ford had the conversations with Barbara, he was an employee of
the corporation and was speaking within the scope of his employment relationship and
those conversations were made in confidence to the corporation's attorney. By asking
these questions to Ford without advising him that such information was covered by the
attorney-client privilege, Abel violated his duty of fairness and honesty to his adversary

and his actions reflected negatively on his integrity and respect for the legal profession.



Carol's Deposition

During Carol's deposition by Barbara, Abel suspected that Carol had testified
falsely about her sources of income but Abel did not do anything to correct Carol.

Duty of Honesty and Candor to Tribunal and Adversary

A lawyer owes the court and his adversary a duty of candor, fairness and
honesty. A lawyer cannot knowingly offer a false statement of law or fact to the court
and upon learning of the falsity, the lawyer owes a duty to the court to correct the false
statement. Here, Abel suspected that Carol testified falsely at her deposition.
Deposition testimony is taken under oath under penalty of perjury and thus if Abel knew
Carol had falsely testified or intended to testify falsely, then he would have allowed her
to commit perjury which he has an ethical duty to try to avoid without prejudicing his
client. Here, the facts do not indicate that Abel knew for certain that his client had
testified falsely, nor do the facts show that Abel had knowledge that Carol had planned
to testify falsely. Upon becoming suspicious of Carol's false testimony, Abel owed the
court a duty to investigate whether or not the statement was false and to persuade his
client to correct the false statement on her own. During the deposition, Abel should
have asked to stop the deposition briefly to speak to his client in private, and should
have persuaded her that if she was not being truthful, to go back into the deposition and
correct herself and restate accurate information. Abel should have advised his client
that she was under oath and that the deposition transcript could later be used against
her and could ultimately harm her case if not corrected as soon as possible. If at that
point Carol refused to correct her false testimony, and Abel was certain that she had
committed perjury, he should have sought to withdraw as her counsel, as long as his
withdrawal would not severely prejudice her case, because not doing so would continue

to confer a falsity upon the court.



Duty of Confidentiality

Under the ABA and under CA, Abel would not be able to disclose the false
statement to the court or to Barbara because doing so would breach his duty of
confidentiality to Carol. A lawyer owes his client a duty to keep all confidential
information related to the representation confidential and not to disclose such
information without the client's consent. There are some exceptions where a lawyer is
permitted to reveal confidential information, such as where a dispute arises between the
lawyer and the client which allows the lawyer to reveal confidential information to the
extent necessary to defend himself, or under the ABA and CA where disclosure of
confidential information is necessary to prevent certain death or risk of substantial bodily
injury or under the ABA where disclosure is necessary to prevent or mitigate fraud or
substantial financial loss where the lawyer's services were used in furthering the fraud
or financial injury. Here, no exceptions apply to allow Abel to disclose Carol's perjury so

Abel's only option if she will not correct the false statement is to withdraw.

Settlement

Abel violated several ethical duties to his client by settling the case without his

client's input and consent.

Duty to Communicate

A lawyer owes his client a duty to communicate by informing his client of all
developments in the case and by informing his client of all settlement offers. The lawyer
is free to make tactical decisions, such as trial strategy, but the client must make all
decisions about the case, including whether or not to accept a settlement offer. A
lawyer cannot accept a settlement offer without his client's approval and consent. Here,
Abel accepted Barbara's settlement offer of $5,000 without informing Carol of the offer

and obtaining her approval and consent to settle at that amount. By accepting the offer,



signing the agreement and telling Carol after the fact, Abel breached his duty to

communicate to Carol.

Duty of Diligence and Duty of Competence

By accepting and signing the settlement offer without Carol's input and approval,
Abel also violated his duty to diligently represent Carol to the case's completion as well
as breached his duty of competence. A lawyer owes a client a duty to diligently see the
case to completion and zealously advocate for the client. Here, Abel breached that duty
by terminating the case right after his client's deposition, by accepting a settlement offer
without his client's input. The facts do not indicate whether Abel had previously deposed
Barbara's client, but if not, accepting the settlement before having the opportunity to do
so, prevented Abel from learning more information that could have potentially increased
the value of his client's case. Furthermore, since Carol was not happy with the
settlement and probably would not have approved it, Abel did not zealously represent
his client's interests.

A lawyer also owes his client a duty of competence, which requires the lawyer to
represent his client with the knowledge, skill, preparation, experience and thoroughness
that a competent lawyer would exercise under the same circumstances. A competent
lawyer would not have accepted the settlement offer without consulting his client and
without negotiating a larger amount and without being confident that his client was
receiving a fair amount under the circumstances. Since Abel did not consult with his
client nor try to get her a better offer, Abel breached his duty of competence as well as

his duty of care.



